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Is the injured worker at work or at
home?

»  Prior to Covid-19 the trend of
employees working from home had
begun to pose challenges in
determining whether an at home
injury, for a worker who regulargl
works from home, is covered under the
workers’ compensation law.

> In Matrix Absence Mangement,
2019 NY Wrk. Comp. Lexis 4888
(2019) the Board noted that the
distinction between what is work
related and what is personal is not
always as clear is it might be when
the employee works on the
employer’s premises. This case also
noted that the legal standards to
address whether an injury taking
place in a traditional employer-
controlled workspace cannot
always be reasonably applied to
employees who work from home.

Was it a work injury, or a purely
personal injury?

Hille provided us several key factors to
consider including:

1. The work from home must be
beneficial to the employer, “not merely
personally convenient” for the claimant to be
working from home.

2. The “work duties associated with the
employees home [must be such] that it can
genuinely be said that the home has become
part of the employment premises”.

These two factors are still often the first two
criteria that are looked at when a Board
Panel or Court analyze a claim for an at home
worker.
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Objectives:

v

To gain a general understanding of how the New York Workers’ Compensation
Law deals with injuries to employees who work remotely.

v

To understand what factors will determine whether a claim is or is not
compensable.

v

To understand the way claimant’s attorneys will approach claims for remote
workers.

v

To review some prior remote worker cases to understand the framework
within which the New York Workers’ Compensation Board will analyze claims.

v

To understand best practices for an employer to take when they employ
remote employees.

Long established framework for dealing
with remote injury claims.

» Cases that provide guidance for remote injury claims began to develop in the
late 1960s. The first major case addressed a worker who worked on the
employer’s premises much of the time, but also worked some of the time
from home. That case, Hil , 23 N.Y.2d 135 (1968) dealt
with a death that took place when a worker had been working at a recording
studio until 2:30 in the morning and was involved in a fatal accident on his
route home. Ultimately, this claim was found to be compensable. And this
case is still the leading case that the Board and the Courts will look to in New
York State to analyze the injury of a remote worker. The framework and
guidance it provided, more than 50 years ago, continues to be wrestled with
every time a remote worker case comes before the Board/Courts.

Hille was meant to be “applied with

. ”
caution Chance for abuse of this
Fa legal rule was anticipated.

> The majority opinion in Hille said the courts in future

cases proceed with caution to professional

employees, “such as teachers, doctors, lawyers and the

like, who have frequent occasion to carry home work of
varying degrees of importance and substantiality” and
warned that allowing the Hille case to be compensable
should ot result in a “process of gradual erosion,
through the device of finding some tidbit of work
performed at home”".

> The dissenting opinion thought that the decision was
incorrect and was opening the door for claims where
there was no reason or necessity for the worker to be
working remotely from home and where there s no.
benefit to the employer in having the employee working




Claimant’s Attorneys response to at home
worker claims/remote worker claims

» The Court’s concern in Hille proved to be correct.

» Claimant’s counsel have tried, with some success, to erode the limitations on what will
covered in order to have more and more claims covered by workers’ compensation.

Covid-19 and the shift of more and more professional workers not going to the
office, but working remotely will increase opportunity to stretch the law further.

Historically claimant’s counsel have tried to make all activities that might even
tangentially be connected with work compensable.

As we come out of Covid-19 employers need to evaluate their business model to
determine if it makes sense to return workers to an office setting, or whether it
may be more beneficial to have them continue to work from home saving
overhead costs and expenses.

Insurance carriers will need to re-evaluate the risk they bear in a home working
environment that may not be as safe as an office and which is not ever really
under the physical control of the employer.

v

v

v

v

The claim will almost certainly be compensable

Analysis: The only possible defense to this claim will be if the employer
can show that the at home work arrangement was only provided for the
benefit of the claimant and not the employer. Otherwise, all the facts
seem to suggest the claim is compensable. The claimant was working and
therefore was in the course of her employment when the injury arose.
The injury was caused by her sitting and doing her work and she suffered
a specific injury as a result. Workers’ Compensation in New York is a no
fault system. The fact that the chair may have been old or in disrepair
will not make any difference. This is because “work done by the
employee at home inured to the benefit of the employer and the
employer permitted the employee to work from home.”

Any potential benefit to the employer s
may be enough to create liability:

McFarland v. Lindy’s Taxi, Inc, 49 A.D.3d
1111 (3¢ Dept 2008)

Fact Pattern: Claimant is out driving his cab, takes a
meal break and parks his car in a parking (ot 50 he
can eat. As he is eating he is asked to assist another
motorist whose car battery is dead. Claimant agrees
and as he places jumper cables on the battery the
battery explodes resulting in the loss of his left eye.

v

> Evidence shows the employer has a policy forbidding
assistance of another motorist and that taxi cabs
purposefully were not supplied with jumper cables to
try and prevent employees from doing so.

Evidence firmiy establishes the employee was taking a
meal break when this incident took place.
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Hypothetical to see how liability might \
increase \

» Hypothetical injury: Claimant sitting at desk in their office at home. She is
on a zoom call with her boss and is discussing an important report that they
are about to send to a customer. The only equipment provided by the
employer is a laptop computer, paper and pens. The desk, chair, office
furnishings and fixtures all belong to and/or have at all times been owned or
controlled by the claimant. As the claimant shifts her weight in the chair, the
left rear leg of the chair which is in disrepair breaks. When the chair breaks,
the claimant falls and hits her head on the desk and dislocates her left
shoulder trying to catch herself as she falls.

» Survey: Will this claim be compensable?

Second hypothetical—Based on a real ‘
case our firm handled a few years ago: \

> Claim involved 32 year old female licensed social worker employed by a county jail as @ counselor and suicide prevention worker.

Routinely completedwitten reports from home with employer;
o lamant e a (aptop commputer provided by the employer

one week
Feportto work

Claimant’ssupervisor (alsaa female) encouraged, butcid not manate,that claimant ress very plainty and avoid earing cressessround male.
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it ot ched o the e famiy nember o hlabrafng 1 communion, Shevas wedring 3 short it 2 i
ST and icevelessbouse. Whie &t ChuTch e was calleq and 014 0 come 10 J 2 5001 a she Cou G a & Male prsoner was sulcdal

 she was earing claimant drove hr
oo ks o ke B e wRSaLg i o n
REFing room rug and fll Iacturing her Aght anke.

Result: Claim s compensabe. Board's analyss: Caimant regularly worked from home and had  regular at home work arrangement that was of
el to eyl O Neekencs e v n cal mw;auewwwmmam e e W s oyersbeneit 2
ok o the otk the ST waekin 3¢ e o Tany” She il because s had i come horne 13 coane clohes o ok At o he
Rotre fher work sh cou have gone 3l Hom ST (nhese s el (e ol i ome oo orky vk mandaton dress
B crcouraged by her Supeyiir Easonay mdE Lhe oot 56| e b 3 s 30 hors | AnSECokhe.Grthe, eCaudE She ag 11
oy e herRotee ot gt work s iy s posslie e ot rgecyf th Sation . the suciga Imate). s helycomtnied
er 2o riping and fa

This s an exampleof very bad facts and 3 vry sympathetic laimant, I s also an example of good layyering by claimantsatforney. Tese claims
T8k eI o one ack wil e S the, The (acts 5.3 wihole vl o examined on§ se by case B Nk will depend on e
E1a 1t ofthe loimant and the detais o what they were dong at the (M of the njry abd s ey e ing hat actividy.
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Result: 1

» Result: Claim is compensable. \
» Reasoning: |
» The employee was a remote worker
» The Court was convinced and held that vehicle (the cab) was
clearly marked with the employer’s name and therefore the
employee’s decision to violate company policy and assist another
motorist “created a good will benefit to the employer.”
This claim is instructive, in that it demonstrates how hard it is
to control the work environment with outside employees.
Additionally, the case shows that even risks that an employer
tries to prevent with written policies and procedures, may still
not be eliminated for the remote worker.

v
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The work environment can be completely
unpredictable with remote employees and
the liability can be completely unexpected.

Levi v. Interstate Photo Supply Corp,
46 A.D.2d 951 (3¢ Dept. 1974)

> Fact patter: claimant worked as an import manger at
employer’s premises in Long Island. But one-half day
per week to one quarter of his work time was spent
outside of the office.  He also frequently worked
from home with the employer’s knowledge and
approval and when he worked from home his work
duties would be completed by 5:00 p.m.

v

Employee could use his own judgment on whether to
retun to the office or work at home in New Yor
City.

v

In Summer of 1972 claimant on morning of incident
had a business meeting in Manhatten from 1:00 to
2:30 p.m, and so his home being closer he decided it
would be a waste of time to travel clear out to Long
Istand (taking 1 7 hours to get there) so he headed
home.
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Other key factors that have been identified over the years to
be important in determining whether an at home worker’s
injury will be covered under the workers’ compensation law.

> Was the activity purely 3 personal pursuit or within the scope of the employment? The test il be
whether the activiy at the time of injury isreasonable and sufficently work relsted under
particular circumstances of that case. See Wellpoint, Inc, 2014 NY Wrk. Comp. Lexis 11971 (zum

Yhere employees are at home and outide direct control of the employers, able to alternate
between work relsted and personal activites, njuries generally must take place during regutar
working hours and while employee is actually'performing work

> Injuries which occur while taking ashort break, getting something to eat, excrcising or wing the restroom
generally are not compensable. See Matrix Absence Management, 2019 NY Wrk. Comp. Lexis 4888 (2019).

Has the employee sct up a separate area for work i their home? See Fine v S.M.C. Microsystems
, 75 N.Y.2d 912 (1990).

Was the equipment belonging (0 the employer maintained in the home and was business regularly
conducted from the home? Did the cmployer furnsh the equipment or id the cquipment belong to
the employee? 46 (31 Dept. 1986)(involving worker
whose home was the corporate address s boyer A whte ik of the Busrans portion of
the company took place), compare olving worker whose claim
s hsalowed where e ordered TUrIEare G St 5 HOme. ST MRICh WA ot pard for by T
employer and where in the injury took place while he was setting up the furniture he had purchased
for his home office space).

v

v

v
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Work at home in the age of Covid-19
Get ready, the claims are already beginning to be filed:

> Most companies had no choice but to transition to a remote:
Work environment.

Hard to allege during Covid-19 that work was not bein
done remotely for benefit of the employer or that wor
baing done remotely was only for the Convenience of
the worker.

antity of work from home /remotely
ety repuityof ot o home increased
for Mot businesses and their employees.

COVID-19 S

‘achieved the status of a place of employment,

Employer can stil argue that injury was purely personal,
m“;“ly’; e harce Y o that 2 o e

dorce s Tow st Tomeand 2wy Wit emote
Employecs i clamants may switch between work
Fetedand prely personmlpursas troughout the day.

Workhoursnave lsobecome more fleybe, maldng
narder{o Gsprove aclom s compensable, 36 work from
5 Cova 19 often dd ot require that

ash nmenu 0 be completed during particular

» Thesupiatal th bunes often equired amplgrersto
e ther employecs mhore, 5o e Gought
wasgven o the LeEjecto tabiiy To a¢home v
injuri
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Levi v. Interstate Photo Supply Corp, Con’t...

v

At 3:45 p.m. the claimant’s body was found partly in and partly out of the
elevator on the second floor of his apartment building. He had been shot in
the head by an unknown assailant 5 or 10 minutes earlier and his wallet had
been stolen.

Result??
» Claim is compensable and death benefits were owed to the widow.
> Why?
» Employer knew claimant worked from home and approved.

v

» On date of injury claimant told to call if his supervisor if he decided to work from home
after the meeting and was told to do additional work when he got home.

v

At time of his death he had work papers in his brief case.

» “Claimant’s home had therefore achieved the status of a place of employment and, in
journeying there at the conclusion of his business meeting... decedent was in the course of
his employment.”

» Trip home was for the convenience of the employer because that was the only location
where he could continue to work for the balance of that work day.
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Other key factors that have been identified over the years to
be important in determining whether an at home worker’s
injury will be covered under the workers’ compensation law.

v

Quantity and regularity of work performed at home.

v

Presence of work equipment (equipment owned by the employer) in the
employee’s home (see Hille, supra).

v

Particular circumstances that might establish that the particular employment
situation or assignments make the at home work necessary for the employer
to carry out their business and not merely personally convenient for the
worker to work from their home.

v

Whether the nature of the injury has something to do with work or was purely
a personal act that resulted in the injury. In other words, was the injury due
to the distinctive nature of the work.
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Best Practices for employers with remote
employees:

Require in office work whenever possible, and only for as long as absolutely
necessary (i.e. when the at home work being done is so valuable that not having it
done from home is the only reasonable option for an employer), so that you have
as much control over the work environment as possible and can assure employee
safety.

If the at home work arrangement is only for the benefit/convenience of the
worker, and is not of any benefit to the employer put this in writing and have the
employee sign it.

Demand at home workers keep to a set schedule and that they document their
time and activities. Attendantly, have the supervisors check in with at home
employees regularly and monitor where the claimant is physically located.

v

v

v

v

If they work at home, consider providing office equipment that you know is safe
and that is ergonomically sound. Inspect the equipment you provide them
periodically to make sure it is in good repair.

v

If work is done by computer, have your IT department set up a VPN and kee|
records of when the employee is logged in and performing work for the benefit of
the employer.
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The End.
Any Questions???
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